REPORTS OF CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF ALABAMA. 


——— 


‘The first term of the Supreme Court of the State of Ala- 
bama, began on the second Monday in May, 1820, . at 
Cahawba.—Present, Judges Clay, Webb, Saffold and Ellis. 
The Court appointed Judge Clay, Chief Justice. 


Barlow against Garrow. Monde, May, 


GARROW brought an action of Assumpit against Barlow, = assumpsit. 
in the Superior Court of Mobile County. Declaration enti- sly 1aid inthe 
tled “ Mississippi Territory of the United States’ Mobile y of the de- 
County, ss,” sets out an Indebitatus Assumpsit, by defendant aap Bn 
to plaintiff, at the City of New Orleans, omitting “ viz. at the verdict by refe- 
County of Mobile.” “Issues on the pleas of Non-Assumpsit, gin. 
and Statute of limitations. Verdict and Judgment for plain- 
tiff. arlow here assigns for error, “ that the venue laid in 
the declaration was not within the jurisdiction of the Su- 
perior Court of Mobile County.” 


- Crawford and Hitchcock, for plaintiff in error, cited Ist 

Sel. Prac. 245. Ist Chit. Pl. 285. Co Litt. 125. A. Tidd’s 
Prac. 270, 272; 273. Cowper, 20. 6 Cra, 225. 2d T. R. 
644, 2 Ld. Ray. 1212. 


Elliot, for defendant in error, cited Ist Chit. Pi. 400, 219. 


The Chief Justice delivered the opinion of the Court. 
In local actions, the venue is matter of substance, and must 
be properly laid to give jurisdiction. In transitory actions, 
it is but matter of form ; and the jurisdiction of the Court 
does not depend upon the place where the cause of action 
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‘ 


may, 1820. 


omitting to state 
i declara- 
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arose, or the contract was made. In this case, it would 
have been but a formal fiction to say “ at New Orleans, to 
wit in the County of Mobile ;” and, in my opinion, the defect 
is clearly cured by the verdict. My brethren concur in af- 
firming the Judgment, but on the ground that the defect is 
eured by reference to the Margin of the declaration. 

By all the Court—Let the Judgment of the Court below 
be affirmed. 


Judson against Eslava. 


MIGUEL. ESLAVA declared in Ind. Asst. ter money 
had and received, against Lewis Judson, in the Superior 
Court of Mobile County.—General issue—Verdict and Judg- 
ment for plaintiff. On which Judson brought his Writ of 
error. The points in the assignments of error and Bill of 
exceptions, appear in the opinion of the Court. 


The Chief Justice delivered the opinion of the Court. 


A reference to the Writ m this case, will show with sufti- 
cient certainty, the Court in which the declaration was filed. 
The omission relicd on is amendable by such reference, 


‘after demurrer or plea. If the declaration had been filed 


2. Under the 
of non as- 


dence of a set- 
off. (without no- 
tice) is not ad- 
missible. 


after the time required by law, pleading to the merits would 
have cured the defect. It is a Waiver of any advantage 
be so might have been taken at the time of filing the decla- 
ration. 

It appeares that the Court below rejected evidence, 
offered by the defendant, to prove that plaintiff in 1812, 
had borrowed $500 of him. We cannot presume more 
than appears by the record. The debt attempted to be 
proved, may have been a subsisting debt, before the assump- 
sit on which the action was brought. It was a set-off, and 
nota payment. Fora payment pre-supposes a debt due 
from the party paying to the party paid. The plaintiff had 
no notice or right to expect, from the state of the pleadings, 
that evidence of set-off would be offered. It was not to 
be inferred, that the defendant’s demand would be offered 
as a set-off, enety because it accrued before the plaintiff ’s 
cause of action. The defendant might have offered it asa 
set-off, or brought his action for it. ‘The Court below cor- 
rectly rejected this evidence. 
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Another error assigned is, “that no legal consideration is —_™4¥) 1820. 
set forth in the declaration.” The declaration alledges, “@v™ 
that money was had and received, without averring “for the  7#4s" 
use of the plaintiff.” The plaintiff’s title isinformally and _Eslava. 
defectively stated ; but it is fair toinfer, that on this issue a ————= 
verdict could not have been found for him, unless it had Py 
been proved, to the satisfaction of the Jury, that the money ant was indebt- 
was had and received to the plaintiff’s use. _It is now too ¢4 ‘© plaintif, 

‘i : ey ha 
Jate to take advantage of the uncertainty. The defective and received 
statement was cured by the verdict. ote ee 

It is further assigned, that the breach does not aver that use food after 
no part of the money was paid. The Count charges that verdict. lade 
the defendant assumed to pay a certain sum of money. gg. ate » 
The breach assigned is, that he did not pay that sum. It is sufficiently as. 
sufficient if the breach be as broad as the contract declar- S8ned by state: 
edon. If the defendant had paid any part of the money, fendant “ has 
he could have proved it on the trial of the issue, and had "Paid ssid ” 
every advantage, under this assignment of the breach, although it does 
which he could have had, if it had been laid as required. fo", state pid 

By the Bill of exceptions, it appears that Antonio Hen- any part there- 
dinburg, born in the dominions of the King of Spain. was % 
an inhabitant of New Orleans when Lowmsiana was taken 
possession of by the United States ; but it did not appear 
that he was there, or where he was, when Louisiana was 
admitted into the Union—that he was called as a Juror— 
challenged for this cause, the objection overruled, and he 


sat as a Juror on the trial. 
It does not appear that he was ever naturalized in the 


ordinary mode. 

By the 3d article of the treaty, ceding Louisianato the 5. A subject 
United States, it was stipulated, that the inhabitants of the Spain, pus of 
ceded territory shall be incorporated in the Union of the Louisiana, wh 
United States, and admitted, as soon as possible, according to {4'by Possession 
the principles of the Federal Constitution, to the enjoyment ed States, is not 
of all the rights, advantages, and immunities of Citizens of >! pe ey 
the United States. This is the only article of that treaty pear that he is 
which could operate on this question. It does not secure ey bie, 
Citizenship until the inhabitants are incorporated into the ant of Louisia- 
Union. Until then, they are only entitied to protection, in "4 st the time 
the free enjoyment of liberty, property, and the religion corporated into 
they profess.  It-docs not appear that Hendinburg was an the Union. 
inhabitant of Louisiana when that territory was incorpo- 
rated into the Union. If he was not, being a foreigner, 
neither the Treaty referred to, nor any other provision of 
our laws, entitled him to the rights and immunities of a 
Citizen of the United States. A man must he a Citizen to 
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way, 1820. be acompetent Juror. On this ground, the Judgment must 
“A-™ be reversed, and the cause remanded for a new trial. 
Judson 


Crawford and Hitchcock, for the plaintiff: 


Elliott, for the defendant in error. 


v. 
Eslava. 


May, 1820. 


Omission of 
verment that 


fendant is 
custody, or 


Sossamon against Gamble. 


DEBT in pe mpaad court of Washington county. Declara- 
tion after its title proceeds, “ James C. Gamble complains of 
John F. Sossamon for that “ whereas the said John F. Sossa- 


recital ofnature mon on,” &c. setting out the date and amount of the note, &c. 


of acti 


special demur- in the usual form. Special demurrer because declaration 


rer. 


does not alledge that defendant is in custody—declaration 
does not pursue the writ—there is no positive averment, but 
the whole is by way of recital—joinder in demurrer—de- 
murrer over-ruled, and Judgment for plaintiff. Sossamur 
here assigns as crror, the matters of the demurrer. 


The Chief Justice delivered the opinion of the court. 

This being a special demurrer, brings into question defects 
as to matters of form. In the court of King’s Bench it is not 
necessary that there should be an original writ in every case, 
but it must be averred that defendant is in custody, whe- 
ther he be in the actual or supposed custody of the marshal, 
In this State he must be actually arrested, or some part of 
his estate attached by process, in every case, before he can 
be required to answer the plaintiff’s action. It seems then 
that this averment should be made in the declaration. We 
cannot discover, either from the forms, or doctrine of prac- 
tice, in the King’s Bench or Common Pleas in England, but 
that this, or some averment equivalent thereto, has ever 
been considered necessary. 

The declaration does not pursue the writ. ‘The ancient 
practice was to repeat the whole original writ in the declara- 
tion. By the modern practice the recital of the writ is dis- 
beeped with, except as tothe nature of the action. 1 Saund. 

18, note 3—2 Chitty’s Pl. 141—Com. D. Pleader, 2 W. 7, 8. 
In this case there was no recital of the writ. nor of the nature 
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of the action. We are of opinion that the Court below  ™“4¥» 1820. 
erred in over-ruling the demurrer. an <i 


Sossamon 
ve 
Let the Judgment be reversed. Gamble. 


Crawford and Hitchcock for plaintiff—J. Pickens for de- 
fendant in error. 


Ward against Gifford. May, 1820, 


ASSUMPSIT in the Circuit Court of Mobile county by Gif- o, anmues ty 
ford vy. Ward, on a promissory note of Butler to defendant, p erng Ae Ceort 
endorsed by him to Edgar, and by Edgar to plaintiff. Ge- must,ifrequired, 
neral issue—On the trial plaintiff” failing to prove non-pay- — rm yor 
ment and notice to defendant, he moved the Court for a non- fusal be not pro- 
suit. Motion over-ruled ; to which defendant excepts, &c. ved. 


and assigns this matter here as error, 


By the Court. Independent of the statnte, tho Court be- 
low was not bound or authorized to order a nonsuit, but 
should have instructed the jury, that without such proof the 
plaintiff could not recover. The act of 1807, Laws Ala. p. 
68, s. 4, directs, that if any suit shall be brought on any such 
order before notice and refusal to pay, the plaintiff shall be 
nonsuited and pay costs. The act of 1812, Laws Ala. p. 69, 
gives to the assignee of a promissory note, &c. an action 
against the indorser, asin cases of inland bills of exchange. 
‘The Court below erred in refusing to order a nonsult, 


Let the judgment be reversed. 


Jones against Acre, administrator of Campbell. May, 1820, 


ON the 1 Ith day‘of May, 1811, a writ issued in the name of {3t24 ty wmtes. 


James H. Campbell plaintiff, vs. Win. B. Jones defendant, re- tate declaration 
turnable to the Superior Court of Mobile county. At Oc- in.name of ad- 
tober term, 1811, Acre, as administrator of Campbell, declar- Verdict on gen- 
ed in assumpsit against Jones, making profert of his letters of io af cae 
administration. Generalissue. The record then sets out as tion of death 
of October term 1816. “The jury find for the plaintiff ee’. 


$153 53. Thomas Pewel. foreman.” “Ordered that a new 
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may, 1820. trial be granted in this case.” The record then proceeds, 
wy without any statement of continuance, or of the term or date, 
jones to set out the names of another jury, their verdict for 
Acre,admr. $153 53, a release of $53 53, and the following entry: 
of Campbell. « Therefore it is ordered by the Court that the plaintiff do re- 
_, Cover, and that the defendant in mercy,” &c. 





" 
_ sionofnamesof Jones sued out a writ of Error to the General Court of 
jurorson frsttri- the Alabama Territory, and assigned errors at the July Term 
ticed. 1818, which appear in the opinion of the Court here. 
3d, Judgment 
prea Age By the Court. As to the first assignment that there was 
date, ‘must be no order of the Court for the admission of the administrator 
' as a party, the plaintiff inerror, by his plea to the declara- 
tion, waived the irregularity, and admitted that the adminis- 
trator was a party. As to the second, that the number and 
names of the jury on the. first trialdid not appear, the first 
verdict was set aside, and we are therefore not to enquire 
whether it was rendered by a legal jury. The third assign- 
ment, that the record does not shew at what term or for 
what amount judgment was rendered, we believe to be well 
taken, although the verdict is for a certain sum, it does not 
pear when it was rendered. We are not informed by the 
record what judgment the Court below should have render- 
ed, or from what time interest should be calculated. 


Nan the judgment be reversed, and the Cause be remand- 
ed. 





May, 1820. Henry, appellant, against Gamble, appellee. 


If no penalty MESSRS. Crawford and Hitchcock, for appellee, moved 
coeainnt, ap- to dismiss the appeal on the ground that no sum was named in 
peal must be the penal as of the Appeal Bond. They relied on the 16th 
discharged. section of the Act of 1819, ‘to regulate the proceedings of 


the Courts of Law and Equity.” (Laws Ala. p. 167.) 


Mr. Pickens for appellant, cited 1 Ch. Pl. 75. 2 Wash. 
164—2 Doug. 514—1 Term Reports, 339. 


_ By the Court. The statute referred to provides “ that 
either party may appeal from any final judgment or de- 
cree of any Circuit Court,” &c. “upon entering into bond 
with security —— by the Court in double the amount,” 
&c. The Legislature have required that the party in whose 

e 


secured. bes 


favour the judgment has been rendered. shall 
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fore the judgment shall be suspended, and that bond with ™#¥, 1820. 
security in double the amount of the Debtor Damages, &c. “"“-—™ 
shall be given by the appellant as a condition precedent to Henry 
his coming into this Court. The sumintended to be secured Gamble. 
by the bond, is as much matter of substance as sealing and ———— 
delivery, We could with as much propriety now take a new 

bond, as permit the penalty to be inserted. 


Let the appeal he dismissed. 





Gross, appellant, against Van Wick and others, appellees. May, 1820. 


IN debt by appellees'vs. appellant, on the trial of the issue Plaintit’s note 
in the Court below, on the plea of payment, he offered as a fnavnen. 
set-off, a note of plaintiffs, not payable, but assigned to him. signee, cannot 
He introduced no evidence of the time when assignment }% Bet 9 oe 
was made. The Court rejected the note as evidence of set- assi ment wes 

ma ore ¢ 


off, to which he excepted, and appealed to this Court. Sunaaminenees 
of the action. 


Patton for appellant. It is the policy of the Law, in or- 
der to protect negotiable securities, to presume that the as- 
signment was made before the note was due. In this case, 
this presumption would fix the time of the assignment at a 
date anterior to the commencement of this suit.—1 Cain’s 
Rep. 270. Buk, N. P. 275. 

Crawford for appellees, cited 1 Cain’s Rep. 72, Missi. 
Dig. 172. 


The Chief Justice delivered the opinion of the Court. 

The defendant is authorized to set off the amount in which 
plaintiffs were indebted to him when they commenced their 
action. The debt to be set off must be shewn to have been 
then a good and subsisting debt to defendant. In effect he 
has affirmed that the assignment had been made, and that 
the note of plaintiff’s was due to him when they brought 
their action, and it lay on himto prove this. The time of 
the assignment to him, is to be presumed, to be within his 
knowledge, and not within that of plaintiffs. They could 
not, without a violation of one of the plainest principles of 
evidence, have been required to prove that the assignment 
was not made before the action was instituted. If the prin- 
ciple contended for on the part of the appellant were cor- 
rect, a man indebted by any negotiable securities could not 
be safe in suing his debtor. They might, after being sued, 
procure indorsements, without date or with false dates, of 
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may, 1820. his notes and subject him to the costs of actions, for whicl: 
= he had good cause when they were instituted. 


Van Wick end Let the judgment be affirmed. 
others, 











‘ May, 1820. McGrew against Cato’s Executors. 
No action can §=STERLING CATO brought his action of trespass vw ¢: 
= oy oh armis, in the Superior Court of Washington county vs. John 
involved in a McGrew and another for killing his slave. Cato died pending 
oe camel “tho action, and it was revived in the name of his executors. 
the felony. Verdict of Guilty against McGrew, and of Not Guilty as to 
his co-defendant. Judgment against McGrew, on which he 
b t his Writ of error. The matters embraced by the 
assignments of error and bill of exceptions, appear in the 
opinion of the Court. 

Per Curiam.—When a human being is slain, the law pre- 
sumes a: felony until the contrary appears. While this pre- 
sumption exists, the private injury is merged inthe felony. 
The Court below erred in or i to instruct the Jury, that 
this was good matter of defence, under the general issue, 
and in instructing the Jury that the plaintiffs could recover 
for the private injury before an acquittal for the presumed 
felony. On these grounds the judgment must be reversed. 


a 


Crawford for plaintiff in error, cited Bull, N. P78. Stra. 
872. 10 Coke, 133. 


Pickens for defendants, cited Chitty’s Pl. 486, 491—6. 2d 
Saund. 155. Burr. 1353. 1 Wilson, 45. 








May, 1820. The State against Flinn. 

Somuch of the MR. HITCHCOCK, Attorney general, moved for a Judg- 

Act of 1819 3s ment vs. Flinn, as a delinquent tax collector, and relied on 
inal motion in the Act of 1819, p. 58, Seet, 2. 

xg 

linquent tax col. For the defendant, it was contended that this Court has 

lector, is con- no original jurisdiction. 

trary to the Con- 

stitution of the 


State. Per Curiam.—By the 2d. Section of the 5th Article of 
the Constitution of the State—* The Supreme Court, ex- 
cept in cases otherwise directed by this Constitution, shal! 
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“have appellate jurisdiction only,” &c. There can be no 
doubt but that this is an original proceeding, directed by the 
Legislature to be commenced and determined in this Court. 
The Statute in question does not direct any original proceed- 
ing before any other jurisdiction, in order to bring the Cause 
to this Court, nor has any such been had. The Case does 
not come within any of the exceptions mentioned in the 
Constitution. Then so much ofthe Act relied on, as re- 
quires this Motion to be made before this Court, is repugnant 
to the section of the Constitution referred to, and therefore 
void. The Motion cannot be sustained. 


9 


May, 1820. 
Pryyr°w 
The State 
¥. 
Flinn. 





